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This Issuegram was updated on January 3, 1983, by Patricia M.

Lines, director, ECS Law and Educatlon Center. For more

detail, call 363-830- 3650.
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" The Issue o - T,

Some parents today believe that traditional schooling (public
or private) is not necessariiy eduivalent to "education" nor
"right" for every child. Th3y are placing their children in
nontraditiondal schools  (not necessarily accredited)  or
educating. them at home. Their reasoris vary.  Some have
overrldlng rellglous concerns; others are dissatisfied with

or mistrust the public school system? Occa51onallyrthey seek

only to escape the effects of public desegregatlon policies

Some prlvate optlons may vinlate state compulsozy attendance
laws. In some: states; péarents and individuals operating
unaccredited private schools have received or are faced with
jail seritences. One ' fundamentalist Chrlstlan clergyman in-’
Nebraska has refused to comply with court orders dlrectlng
him to either . obtain state approval for his school or cease

ol m=iIYE= Tz _=mZz0mT=

operatlng, and he has been Jalled tw1ce. A church has been

padlocked to enforce laws requiring private schools to obtain

state approval and comply with state rules for operating a
school.




‘The Choice Before
State Education Policy Makers

fn states that require.compulsory school attendance (rather
than compulsory education) and requiré certified teachers in
private schools, policy makeérs are being asked to rhange the
laws. Private schcol people seek <fewer requ1rements for

private schools, exemptlon of church SChOOls, provision for
home 1nstruct10ns,3removal of teacher certlfIcatIon

re 'uiremeénts or-other policies that would make it easier for

i 1v1duals to choose nontradttlohel education optlons free

of state accreditation or approval. T -

How ManxﬁChtldren are in Unapproved Educatlon Optlons5“

Whlle most chlldren 1n \nonpubllc schools are enrolled in
Roman Csatholic ,1nst1tut10ns,, the U.S. ,Bureau of Census
estimated that (as of 1975) there were closée to 1.4 mitlion

childrén 1in non—Cathollc, private, schools. ¢/Most likely the

census bureau counted only traditioral ~and accredited

schools. A more -careful study for the National Center for

Statlstlcs suggests there -are. about 15,000 non- -Catholic
private schools: serv1ng ébproxxmately 2 million students, and
that this population is increasing by 100,000 students per
year. . .One might speculate that the dlfference of some
500, 666 to 600,000 children between the official census and
,th1s ‘study represents the number of children in unapproved

'schools.

By contrast publlc school enrollments decllned from
approximately 5. 9 million in 1970 to 42.6 mllllon in 1978.

Estimates of ‘the numbers of chlldren beIng taught at home
vary from 10, OOO to 50,000.

Education In &n Hnapgroved Setting -

When available, testlng data shows_ that children 1in these
schools are performing above national standards. The data do
fiot - show whether. this is due to Socioeconomic status, other
individual characteristizcs, or the education program.i With
this caveat, the data shaw children in a Los Angeles home

tutorial program (approved by the state) scored higher than

children in'public schools on nationally standardized tests..

Experlmental work done apout ten years . ago showed no

significant dlrference in students' test scores whether they.

were taught by' an .experienced teacher or y ~.a ay person

knowledgeable in the subject taught. Finally, in three court
cases, attorneys Introduced ev1dence of test scores showing

¢
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Improvement as children moved ‘from a public school to a

Drlvete, unapproved educatxon optxon.r
| ] .

»

State Education Requirements
Tréaitiohélly, states enforce mlnlmum standards for private
education .through compulsory school attendance laws, which
provide - fqr _punitive action for noncomplying parents. and
‘children,; but not for those who offer privaté instruction.
Although these laws vary, they contain the following
features; .

[

o All states have some kind of compulsory law requiring

school attendance or educatlon of chlldren.

o States that requ;re Aeducationggoﬁf thng:hllﬁ, ‘rather than

attendance ‘include Connecticut, Delaware, Idaho,Y New

Jersey; South Dakota and .Vermont: :Most states require

school~sattendance; although many of these pr071de
: exceptions for home instruction..

o] 'Almost every staté prov1des for qall sentences and flnes
-, for parents who fail to comply with the state's compulsory

'attendance law.

o] Wlthout exceptxon, compﬂisory requxrements can be
fuifilled by attendance at a nonpublic school that is
properly approved or accredited. A number. of states.
requ1re the teachers to be certified, or reqgidire approval

of the cugclculum_and similar matters..
o Some.states have recently "deregulated" .private schools,

aducation to regulate  them. These include  Alabama,

‘Arizona, Lou1s1ana, North Carolina, and Tennessee.

Washlngtoh restricts state board authority but contains a

- number of important statutory requ1rements, "such as -a
‘teacher certification requirement. -

‘o Laws in ehodt”héifhthe states permit home instruction by a-
parent whether the parent has a teaching certificate or
not. . ‘ 1

o 1In some states, courts or attorneys deneral have ruled
that if the home meets the standar¥s. for private school
{generally; where a parent is a certified tgacher), home
instruction is allowed even if state law does not
expressly so provide. o .- v .

-
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Court Challenges

of nonpublic education can go. too far. In a landmark case;

Yoder Avj4,W1sconsin,f the ' high court. narrowly ruled that_

_The Unlted SLates Supreme Court has 1nd1cated that regulatlon

agaxnsb the Amish (a religlous community) The Court held’

that - the state cannot compel atfendance .@f children in .the

face of strong religious objectrons, so lon as the children
are adequately educated in an alternative setting. Lower
courts have extended . Yoder,only when”tradltiOnal rellglous

betiefs are involved. Decisions outside of this narrow realm

‘nhave ' been mixed, with most cases turning on state

bonstitutional or statutory grounds.

»

L1t1gat10n over,the status of prlvate educatlon has

culminated in court rulings in a number of states, among them

Florida, Hawajl, Iowa, Kentuoky, Mlchlgan,jNebraska, North

Dakota, Ohio,  Washington, and West Virginia: Generally

states Uhdergoxng 711txgat10n require school attendance and

certification of prlyate school teachers. 1In _a‘ feéw'states
the central issue:-is approval of curriculum or facilities, or
zoning rules: Additional cases have been or will soon_ be

filad 1in many states;, including Iowa. Maihe, Mlchlgan, New

‘Hampshlre, North Dakota,; ! and V1rg1n1a,,GiGén .the growth of

'fundamentallst .christian schools, other nontradltlonal

pr1vate 'schoeols = and home instruction, states that reguire
compulsory. school dttendance and set standards for the schooil
will probably be -challenged in the near future. ”

-~

The 11tigatlonrrece1V1ngfthe most attentxon from the media

appears to be State v. Faith Baptist €hurch; dealing with the
refusal of Reverend Everett Silevan to ob*aln approval from

Nebraska for ahy aspect of hls church—run school The scnoo1

Christian Education: (PACE),”lncludlgg 1nstruc+10na1
information and self administered tests.-  The school does not
use state-certified teachers, a reguirement under Nebraska's
compulsory - school &ttendance law. Thé ‘Nebraska high court
foynd the materials adegquate, but .upheld the state's

requirenient for certified teachers. On appeal to the United

States Supreme Court, the case was. summarily dismissed

because ,*based .on the papers filed before it,; the higzh court

could not identify an important constitutional issue.

Somewhat ;srmllar” opinions (not going to the U.S:. Supreme
Cour;t) have been handed down by state courts in Florida, -
North Dakota, and Wisconsin: 1In some of these cases, parents

refused to prov1de any ev1dence about the chlld's schoollng

6



in other cases; state courts have ruled in favor of parents.
in Ohio, in State v. Whisner, thé ctate supreme Court struck
down a system of state regulation that, by its literal terms,
left no time for religious instruction in a prlvate school .

A Michigan court was reluctant to flnd a mother teaching a

child at home gu1lty under the state’'s compulsory attendance

law, as she net the requirements. for teacher certification

but refused to obtain a certificate for religious

reasons. (Mlchlgan allows home Insttuttron only by certified

teachers.) In a Kentucky case, the state court applied a
state constitutional provision {found only in a ‘handful of
state constitutions)’ _that prohibits requiring . a chlld to
attend a school whicn parents flnd ob]ectlonable for

consciéntious reasons.

Pdiicy Aiternativeé ' I

Where statutory ,requ1xém s are flexible, imagihatiye
administrative solutions td the issue become possible. Im
New Hampshire, for -example, state officials reached a

somewhat fragile agreement with fundamentalists that required

information to be submitted on church stationery rather than

on off1c1al state forms. This fullels the state's need for'

certain - information, but recognizes the- fundamentalists'

tenet * that they should not submit to state regulatory
systems. In Iowa, the state accepts reports from parents
instead of the fundamentalist school. The: fundamentalists
involved felt 1individual reporting was nc different than
filing an income tax form, while a church report was
tantamount to church submission to ‘state regulation;

states for,models. ln the past .five years several states

‘ have deredulated private education-:

0 Tennessee; for example, prohibits the ,state board and
local boards from -regulating faculties, textbooks, or
curticula in church affiliated schools.’ ©

o North Carolina requirés only that private schools keep
records on ©opupil atteéndance and .disease immunization and

". that thev §Sélect and administer a nationally standardized

test to students each year. - The schools KReep the tests on
file and make them avallabLe to state 1nspectors.r They
. must also meet fire, health and safety standards

established by-other laws.

o Waéh‘nétén prevents state aéenéieé from expanding ‘on
51atutory prcv151ons, "but these prov1sxdns set minimum
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standards as to Jength of school year, length of day,
subjects to be. taught, and 7teacher,,quallflcatlons.

Teacher certification is required, except for courses in

rellglon and other subjects not taught 1in the pubitc

schoois. - State 1law in Washington allows persons of

"unusual competence" to teach, if they are supervxsed by
certified teachers: .

The Vermont 1legislature; deldﬁiﬁg efforts_ by 'its state
board to régquire teachers certification, made it clear it
could not do so, and also strengtherfed its:- child abuse
laws in order to narrowly focus on actual problems, rather
than to sweepingly subject all private educators to
regulation. o

3
Ly

In mid-1982 the Arizona leglslature determlned to permit

home instruction, so long as the child shows academic

progress, as indicated by test scores or an impartial
professional evaluation.

LouiSiana,eXempted schools which. receive no loacal, state
or federal funds from most reporting requirements.

Arizona, Oregon, and North Carolina require testing of the
children, to. help providé assurance that they dre being
educated .

Teacher cert1f1cat10n is the mechanlsm used 1n Washlngton,
although it reduces flexibility for private education
alternatlves and precludes 1nstruct10n by a parent in most
cases. - ,

Policy Questions

Policy makers contemplating -a chande in~ state compulSory.
education laws need to ask the folloﬁihg QUéétiQns fbéforé'
-deciding On a COUrgé of éctidh.

(o]

(o]

”{\car:y crlmlnalr sanctlons

Should compulsory attendance_ laws
agalnstrparents honestly acting in the best interests of

their children? . . o

Wﬂat are_the longrrange 1mp11cat10ns of large segments of
the population insulating themselves from thée mainstream
of sSociety -- in this case, by avoiding. state~approved

éducation for théir childrén?
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o Are private schools havens for those wishing to avoid
"integration?

o Do éxistingVCOnsume: protectlon laws assure that parents
are evaluatlng small nontradltlonal schools on the basls

o What are the polltlcal ;mpllcatlons of the grow1ng exodus

frof publlc schools, when local schooi dlstrlcts depend on

state aid based on enrollment or attendance?

N
!

Pdliéy ImElications

P N

educatlon laws argue that th1s 1s reqq1red tO preserve the

free exerc1se of religion. Tnese: groups argue ‘that parents :

know what is best for the child. They include those

participating in nontradltlonal optlons, fundamentailst

Christians, more trad1t10nal prlvate schools .and, to :some

extent, organizations and individuals ccncerned’ w1th civit

liberties. The national ACLU, for example, in its «Policy

#71A, states: "We believe that, .in the interest of parental

flght to chouse an _ alternative to publlc education, [home

" instruction with- safeguards, such as approval of curriculum.

qr testing of the c¢hild] . . . should be extended to all
jurisdictions because the _ state's intetest in : assufing
minimum levels of education does not extend to control of the

means by which that 1nterest is realized. ' ‘ -
T . . . o . - S S
Organizations and individuals urging retent1on or adoption of
stricter: requirements for- prlvate edUCatlon generally argue
that these regulations are needed to assure the best

interests of the, child, . and - to prevent balkgnization of

society. ,These droups 1nclude teacbers organizatlons and
public school adm1n1strators. - -
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